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invests in “nontraditional” investments. Many of the com-
plexities discussed in this article are not entirely unique to 
SDIRAs, but the specific challenges are often magnified 
because of the illiquidity or uncertain value of the assets 
in which they invest.

I.	 The Three Types of SDIRAs
There are three basic types of SDIRAs:

SDIRA #1 (traditional securities investing)
The first type of SDIRA involves traditional securities 

investing. With this type, the IRA account is held by a large 
brokerage house which allows IRA owners to “self-direct” 
(i.e., control) investments, but restricts the available invest-
ments to publicly traded assets. For example, an IRA owner 
might open an IRA account which allows the IRA owner 
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Self-directed IRAs –  
Top Five Complexities for Estate Planning Attorneys

by Warren L. Baker – Amicus Law Group, PC

Over the past decade, the term “self-directed IRA” has 
become a more widely used term within the financial world, 
but its exact meaning is still quite vague. Generally, the term 
“self-directed IRA” (“SDIRA”) is used to describe an IRA 
that is able to invest in “alternative” or “nontraditional” 
assets, although even those terms are difficult to define. 
After all, more and more brokerage firms have increased 
the ability of their account holders to invest in assets that 
do not fall into the traditional categories of “stocks, bonds, 
and mutual funds,” though these brokers generally stop 
short of allowing investments in privately held companies, 
real estate, and other more obscure (but legally permissible) 
IRA investments.

After a brief discussion of the three basic types of 
SDIRAs, this article focuses on five challenges that arise 
for estate planning attorneys when a client holds a SDIRA 
which either directly or indirectly (i.e. through an entity) 
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of the IRA. Interest payments are made according to the 
note and directed to “[Custodian’s Name] FBO [Client’s 
Name] IRA.” The trust company charges quarterly fees 
(based on the value of the IRA’s assets) and asset holding 
fees (based on the assets held in the IRA), as well as vari-
ous other per-transaction charges (e.g., check-writing fee).

SDIRA #3 (nontraditional IRA/LLC investing)
The third type of SDIRA also involves nontraditional 

investing, except using a slightly different structure. In 
this category, the IRA is held by the same (or a similar) 
IRA custodian as described in #2 above. However, rather 
than directly investing in “nontraditional” assets, the IRA 
purchases an ownership stake in a newly formed Limited 
Liability Company (“LLC”), which then executes the par-
ticular investments.

Example Setup/Investment of SDIRA #3. Client establishes 
a new IRA at a trust company and requests a transfer from 
her current IRA to the new SDIRA. Client then works with 
her attorney to form a new LLC with the pre-planned inten-
tion for the LLC to be solely owned by her IRA. Client then 
directs the trust company to invest substantially all of her 
IRA’s assets into the new LLC, making the IRA the LLC’s 
sole “member.” Client serves as the LLC’s “manager” and 
directs the LLC to invest the LLC assets into a piece of rental 
real estate. Thereafter, the LLC owns the real property and 
collects all income and pays all expenses of the real estate 
investment, without the need for direct interaction with 
the trust company.

II.	 Complexities for Attorneys Dealing with SDIRAs 
Invested in Nontraditional Investments

Complexity #1: More Retirement Dollars / More 
SDIRAs

The vast amount of money held in retirement accounts 
means that estate planning attorneys can no longer afford 
to be ignorant of the laws governing retirement assets 
generally, and SDIRAs specifically.2 Most clients’ retire-
ment account balances are growing, and even for clients 
with relatively large estates, the importance of retirement 
accounts in estate planning continues to increase. Part of 
this growing importance is based on a shift among em-
ployers away from traditional defined benefit pensions 
and toward defined contribution retirement planning (e.g., 
Boeing’s new contract with the machinists union).3 As the 
amount of retirement assets has grown, so has awareness 
among clients that some types of retirement accounts (e.g., 
IRAs) are not restricted only to marketable securities. This 
awareness, as well as investor interest in direct investment 

to buy and sell stocks without going through a company 
representative. This type of IRA is definitely “self-directed,” 
but it is likely not the type of IRA your clients are referring 
to if they mention a “self-directed IRA.”

Example Setup/Investment of SDIRA #1. A client believes 
that he can invest in publicly traded assets more effectively 
than his current financial advisor. Client executes a trustee-
to-trustee transfer from his current IRA at a traditional 
brokerage firm to a newly-formed IRA at an on-line bro-
kerage firm that allows the client to directly trade assets. 
Client then selects his own stocks, bonds, mutual funds, 
etc. going forward, but continues to invest only in these 
more “traditional” forms of investment.

SDIRA #2 (nontraditional direct investing)
The second type of SDIRA may be generally categorized 

as “nontradional direct investing.” In this category, the 
IRA is held by a specialized type of trust company or bank 
(“custodians”) that allows “direct” investments into almost 
any asset imaginable (except for life insurance contracts 
and “collectibles”). Some of these custodians require (or 
greatly prefer) the IRA to hold the “nontraditional” asset 
directly (as opposed to through an entity). The reason cus-
todians require or prefer the “direct” investment method 
is generally twofold. First, an IRA that purchases assets 
directly often generates larger fees for the IRA custodian, 
as custodians typically charge fees based on the number 
of assets held in the IRA (i.e., more assets held directly by 
the IRA results in more fees to the custodian). Also, more 
assets held in the IRA generate more “transactional” fees, 
such as “asset purchase fees” and check writing fees. For 
example, if an IRA owns five pieces of real estate (as opposed 
to owning an interest in an entity that owns five pieces of 
real estate),1 the holding fees paid to the custodian will be 
higher. In other words, the IRA custodians are financially 
motivated to promote the IRA “direct” investment model. 
The other reason custodians require or prefer the direct 
investment method is because of the perceived dangers of 
the IRA-owned LLC method discussed below. Said another 
way, many custodians are concerned about an IRA owner’s 
ability to follow the legal requirements of an IRA-owned 
LLC structure.

Example of Setup/Investment for SDIRA #2. A client 
wants to execute “hard money loans” to local real estate 
developers. The client forms an IRA at a national trust 
company and executes a rollover from a 401(k) account 
sponsored by his former employer. Client then directs the 
trust company to make a loan directly out of the IRA to the 
real estate developers in return for a promissory note and 
deeds of trust against real estate, with the trust company 
holding the promissory note and deeds of trust on behalf continued on next page
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opportunities and many other more “interesting” rationales,4 has led many clients 
into the often dangerous world of SDIRAs.

Some sources suggest that the allocation of alternative investments is much 
lower in retirement accounts than in the broader universe of all individual/retail 
accounts. Past reports on SDIRA activity suggest the percentage of IRAs that are 
“self-directed” is below five percent,5 but the percentage is projected to reach as 
high as 13 percent by 2015.6 That could mean $780 billion could be held in alterna-
tive assets within SDIRAs by the end of next year.7 Regardless of the exact figures, 
overall investment dollars appear to be flowing into alternative investments at 
a much faster rate than other more traditional asset classes (e.g., mutual funds),8 
and SDIRAs appear to be accounting for a larger share of those investment dollars.

Complexity #2: Prohibited Transactions
During Client’s Life. The most important legal and tax principle in SDIRA 

investing is that “prohibited transactions” must be avoided. A “prohibited trans-
action,” under the Internal Revenue Code of 1986, as amended (“IRC”) occurs 
whenever a SDIRA or SDIRA/LLC and a “disqualified person” engage in any of 
the following transactions:

1.	 The sale or exchange, or leasing, of any property between them;
2.	 The lending of money or other extension of credit between them;
3.	 The furnishing of goods, services, or facilities between them;
4.	 A transfer to, or use by or for the benefit of, a disqualified person of the 

income or assets of a SDIRA or SDIRA/LLC;
5.	 An act by a disqualified person who is a fiduciary, whereby he deals with 

the income or assets of a SDIRA or SDIRA/LLC in his own interests or 
for his own account; or

6.	 Receipt of any consideration from any party dealing with a SDIRA or 
SDIRA/LLC, in connection with a transaction involving the income or 
assets of that plan, for the personal account of any disqualified person 
who is a fiduciary.9

A disqualified person is defined in IRC Section 4975(e)(2). Because the IRA 
owner exercises discretionary control over a SDIRA, the owner is considered a 
“fiduciary” (and thus, a disqualified person) with respect to the SDIRA.10 In ad-
dition, attribution rules apply to make certain related persons, including natural 
persons and entities, disqualified persons with respect to the SDIRA.11 Specific 
examples of prohibited transactions include sales of assets from an account holder 
to the account holder’s SDIRA, loans of SDIRA funds to a related person of the 
account holder, the account holder’s use of real property (such as a vacation rental 
property) owned by the account holder’s SDIRA, or the payment of compensa-
tion, even if reasonable, from an SDIRA-owned business to a related person of 
the account holder.12

Any prohibited transaction can result in a tax catastrophe. If the SDIRA en-
gages in a prohibited transaction with a disqualified person, it ceases to qualify 
as a tax-exempt entity as of the first day of the tax year in which the prohibited 
transaction occurred. For tax purposes, this is treated as a 100 percent lump sum 
retroactive distribution of the IRA assets to the IRA owner as of the first day of 
the year in which the prohibited transaction occurred. This entire distribution may be 
taxed as ordinary income, interest may be due because the tax was not paid in the 
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year of the deemed distribution, and penalties, including 
the early withdrawal penalty (if the account holder has not 
yet reached the age of 59½) and accuracy-related penalties, 
may also apply.

Many SDIRA account holders take the time to educate 
themselves on the complexity of the prohibited transaction 
rules, but many do not. The likelihood of a prohibited 
transaction increases dramatically if the account holder is 
unknowledgeable, misinformed (for example, by an IRA 
custodian or promoter of SDIRAs), or both.

Several recent Tax Court cases provide good examples of 
the potential disastrous tax consequences that can occur if a 
client is audited by the IRS for a violation of the prohibited 
transaction rules. In Peek v. Commissioner,13 two business 
partners formed SDIRAs and subsequently invested the 
accounts into a C Corporation. The corporation then pur-
chased a fire safety business. Part of the purchase price was 
a seller-financing promissory note, which was personally 
guaranteed by the two SDIRA owners. The business was 
later sold for a large gain. The Tax Court first ruled that 
no statute of limitations applied because the prohibited 
transaction continued to occur during the entire length 
of the note. The court then determined that a retroactive 
distribution of the whole of each SDIRA occurred in 2001 
(when the promissory note was personally guaranteed). 
The end result was that each SDIRA owner was found to 
owe over $225,000 in tax and over $45,000 in penalties.

In Ellis v. Commissioner,14 the SDIRA owner, through 
his legal counsel, established a SDIRA-owned LLC (as 
described above). Once purchased by the IRA, the LLC 
invested into a used car business of which the SDIRA 
owner was named as the “General Manager.” The LLC paid 
the SDIRA owner compensation of $9,754 in 2005, which 
constituted a “self-dealing” prohibited transaction. The 
end result was a constructive IRA withdrawal (retroactive 
to 2005) of over $320,000, plus a 10 percent early distribu-
tion penalty and a 20 percent accuracy related penalty. In 
addition, because the assets of the IRA (i.e., the LLC and 
the used car business) became the SDIRA owner’s personal 
assets effective as of January 1, 2005, the income of the 
LLC from 2005 to 2013 was deemed to be includable in the 
SDIRA owner’s personal income.

While it is difficult to quantify the exact financial loss 
to the SDIRA owner in the Ellis case (and the Tax Court 
elected to not do so in its ruling),15 it is possible that deemed 
retroactive IRA distribution resulted in 70 percent of the 
IRA being due in taxes, penalties, and interest in 2005 alone 
– not to mention the consequences of incorrect tax filings 
in years after 2005.16 Although the facts of the case do not 
clarify how the SDIRA’s investments performed, it is pos-
sible that, if the investments lost significant value, the tax 

consequences of the deemed retroactive distribution may 
have more than wiped out the total investment!

Prohibited Transactions (continued) – After Client’s Death. 
As mentioned above, many account holders who delve into 
SDIRA investing take the time to educate themselves on 
prohibited transaction rules. However, when recordkeeping 
and decision-making responsibilities pass from the initial 
account holder (to the SDIRA owner’s attorney-in-fact or 
guardian due to incompetency or to the designated benefi-
ciaries on the SDIRA), those newly responsible individuals 
often lack the account holder’s enthusiasm and capacity 
for understanding the SDIRA rules and regulations. Be-
cause SDIRAs pass according to the account’s Beneficiary 
Designation Form (described more fully below), the death 
of the account holder will result in his or her beneficiaries 
(often a surviving spouse, children, or trustees) inheriting 
the SDIRA and the SDIRA’s underlying assets, which may 
include interests in an LLC. The transfer of assets in and of 
itself is not a problem, but the transition of responsibility 
for SDIRA administration to well-meaning but uninformed 
beneficiaries can easily result in prohibited transactions 
occurring after the client’s death. For example, imagine 
a situation in which the client owns an SDIRA/LLC. The 
client is the Manager of the LLC and has signature au-
thority on the LLC’s bank account. At the client’s death, 
the client’s spouse, who is unaware of the SDIRA/LLC 
structure, becomes aware of the LLC’s bank account and 
its large balance. Because the LLC’s bank does not likely 
realize the unique nature of the LLC (i.e., the fact that the 
LLC is owned by an SDIRA), it is unlikely to intervene to 
stop the spouse from removing funds from the LLC’s bank 
account – especially if the spouse is a co-manager of the 
LLC and is listed as a “co-signer” on the account.

Even if a surviving spouse is able to successfully navi-
gate the prohibited transaction rules, there is always the 
potential the IRS could audit him or her at some point in 
the future and find a prohibited transaction that occurred 
prior to the client’s death. This can result in a retroactive 
invalidation of the IRA’s tax-exempt status, which could 
be devastating to the financial well-being of the surviving 
spouse.

Similar issues arise when the SDIRA’s beneficiary is a 
trust, as the trustee, whether an individual or a professional 
trustee, may be uninformed as to the rules and regulations 
governing the management of SDIRA or SDIRA/LLC as-
sets – again raising the risk of prohibited transactions (not 
to mention corresponding fiduciary liability problems).

Complexity #3: Required Minimum Distributions (RMD)
During the Account Holder’s Life. A peculiar characteristic 

continued on next page
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tributions in excess of a RMD, and the RMDs for multiple 
years may not be aggregated into a single distribution.21 
Said another way, a large distribution of an illiquid asset 
that exceeds the value of the required minimum for the 
year of distribution does not result in a RMD “credit” that 
may be applied against future years. As an alternative to 
distributing an entire asset as an in-kind distribution, the 
account holder might distribute partial interests in the as-
set (such as fractional interests in real estate or minority 
LLC interests). However, doing so may directly result in 
or may increase the likelihood of prohibited transactions.22 
In-kind distributions of partial interests also pose valua-
tion problems, such as whether or not, and how much of, a 
discount should be applied to the partial interests for lack 
of control and lack of liquidity.

RMD (continued) – After the Account Holder’s Death. 
Account holders of SDIRA-owned illiquid assets can plan 
well in advance of reaching age 70½ for the valuation issues 
and liquidity needs described above. However, the account 
holder’s death fundamentally alters the framework of 
RMDs, and often accelerates the rate at which SDIRA assets 
must be distributed. Depending on the account holder’s 
designated beneficiaries of the SDIRA, the RMD may be 
calculated on the basis of the account holder’s actuarial life 
expectancy at death, the surviving spouse’s life expectancy, 
or the beneficiaries’ actuarial life expectancy.

If the account holder designates individuals (other than 
a surviving spouse) or properly drafted see-through trusts 
as beneficiaries, RMDs commence in the year following the 
decedent’s death. A younger account holder may be able to 
plan effectively for an unmarketable SDIRA investment to 
generate liquidity for RMDs by the time he or she reaches 
age 70½. However, if that account holder dies unexpect-
edly, the possibility of near immediate RMD requirements 
may be incompatible with the deceased account holder’s 
investment arrangements and may result in the forced 
liquidation of an unmarketable asset at a loss.

If the account holder dies before reaching the age of 
70½ and fails to designate individuals or properly drafted 
see-through trusts as his or her beneficiary(ies), all of the 
SDIRA assets must be distributed out of the SDIRA to 
the named or default beneficiary(ies) by the end of the 
fifth year after the account holder’s death.23 The account 
holder’s untimely death, coupled with his or her failure to 
properly designate beneficiaries, may erode the anticipated 
return of unmarketable assets that must be prematurely 
liquidated or fully distributed within five years of the ac-
count holder’s death. This problem is exacerbated if the 
assets within the SDIRA cannot be liquidated due to market 
conditions, inherent limitations imposed on many privately 

continued on next page

of IRAs is that, until the account holder reaches the age of 
59½, he or she cannot access the funds in the IRA without 
significant penalty, except under narrow circumstances. 
This built-in inaccessibility of IRA accounts makes them 
well suited to hold unmarketable, illiquid investments. 
However, 11 years after the account holder first gains access 
to the IRA funds without penalty, the liquidity demands on 
the IRA shift entirely, and the account holder must begin 
withdrawing funds from the IRA on an annual basis to 
avoid significant penalty.

These mandatory distributions under IRC Sec-
tion 401(a)(9), known as “required minimum distributions” 
or “RMDs,” are imposed to limit the duration of the income 
tax deferral inherent in traditional IRAs.17 An account owner 
must begin taking RMDs by April 1 of the year after the 
year in which he or she reaches age 70½, and must take 
additional annual RMDs by the end of each subsequent 
calendar year.18 Each RMD is determined by multiplying 
the account balance (revalued annually) by a life expectancy 
factor based on the account holder’s age. Failure to take 
a RMD can result in a penalty equal to 50 percent of the 
difference between the RMD for a particular year and the 
aggregate distributions actually received that year.

For IRAs invested in marketable securities and cash, 
the only real compliance challenge with RMDs is ensuring 
that they are planned for and actually occur each year. The 
determination of the amount is a straightforward calculation 
based on readily available market quotations. For SDIRAs, 
however, determining the value of unmarketable, illiquid 
assets often requires detailed appraisals. If the appraisal 
undervalues the assets, the IRS may later determine that 
the distributions for a given year, while correctly calculated 
based on the appraised value of the assets, did not meet the 
RMD threshold based on actual asset values. This would 
result in a 50 percent penalty for the shortfall.

SDIRAs can also raise liquidity issues when the account 
holders must take RMDs. If the account holder’s only IRA 
is an SDIRA, the account holder may need to generate 
funds from the SDIRA assets to satisfy RMDs each year, 
and doing so may strain the underlying SDIRA investment. 
If the account holder has multiple IRAs, including one or 
more IRAs invested in marketable securities and/or cash, 
the RMD may be aggregated across all IRAs and taken 
from any one of the IRAs.19 This may allow the account 
holder to avoid fire sales of illiquid SDIRA assets, but the 
account holder must still have sufficient liquid investments 
in his or her other IRAs to fund the RMD attributable to 
the SDIRA and its assets.

In lieu of cash, the RMDs may be satisfied in-kind, with 
distributions of interests in the underlying SDIRA assets.20 
Unfortunately, there is no carry-forward available for dis-
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apartment building with the goal of accumulating long-
term rent and appreciation. The Project LLC again collects 
equity investments from 20 owners/members, including 
the SDIRA (or SDIRA/LLC), but also obtains a bank loan in 
order to purchase a larger building than would otherwise be 
possible with investor funds alone. The Project LLC would 
still file a Form 1065 and issue a Schedule K‑1 to all of its 
owners/members at the end of each tax year. However, 
the K-1 would not list “ordinary business income” on line 
1, but would instead list “net rental real estate income” on 
line 2 (i.e., rent from the apartment building’s tenants), and 
potentially “net long-term capital gain” on line 9a (e.g., 
if the building was sold several years later for a gain). In 
this case, the SDIRA (or SDIRA/LLC) would not normally 
owe current tax on the rent or capital gain from the invest-
ment. However, because part of the income is generated as 
the result of debt-financing (i.e., UDFI), the income will be 
partially taxable to the SDIRA, and the SDIRA would need 
to file a Form 990-T.

Although UBTI and UDFI tax consequences might ap-
pear to be problems that reside outside of the estate plan-
ning attorney’s realm, not recognizing potential SDIRA tax 
consequences can result in negative consequences to the 
client such as: (1) dramatic reduction in return on invest-
ments as a result of tax being imposed on investments that 
are otherwise expected to be tax-deferred; and (2) penalties 
and interest resulting from failing to file tax returns and 
pay the tax owed. Failing to recognize these potential issues 
during the estate planning process can reflect negatively 
upon an unknowing advisor.

Complexity #5: Implementation of Beneficiary 
Designation Forms

Designating beneficiaries of IRAs upon the account 
holder’s death has become a fundamental component of 
the estate planning exercise. For many clients, the IRA ben-
eficiary designation form disposes of a larger value of the 
account holder’s estate than the clients’ wills or revocable 
trusts. Beneficiary designation planning requires analysis of 
the estate and income tax consequences, including the RMD 
rules applicable to various beneficiaries, and consideration 
of the beneficiaries’ ability to manage the assets outright 
rather than in trust. In practice, beneficiary designation 
forms may list multiple beneficiaries and/or contingent 
beneficiaries, some of which may be trusts.

Dividing an IRA of marketable securities in accordance 
with complex beneficiary designation forms can be a com-
plicated enough task. Dividing a SDIRA with illiquid assets 
in accordance with complex beneficiary designations can 
be exponentially more complicated. Even a designation 

held security interests, or other dynamics that are unique 
to unmarketable assets. For example, if the SDIRA’s invest-
ment consists of an interest in a real estate partnership, and 
the partnership’s managers refuse to liquidate the IRA’s 
interest (either because the partnership is financially inca-
pable of doing so, or because the partnership’s governing 
documents failed to properly address liquidation issues), 
significant RMD problems would likely occur.

Complexity #4: Current IRA Tax Consequences 
(UBTI/UDFI)

One of the most common misconceptions regarding 
retirement accounts, including SDIRAs, is that they never 
owe current taxes – i.e., they are always “tax deferred.” 
Unfortunately, that is definitely not the case. Most IRA 
and SDIRA investments do not trigger current tax conse-
quences, not because all income an IRA earns grows tax 
free, but because the types of income that an IRA typically 
earns are exempt from unrelated business taxable income 
(“UBTI”).24 For example, IRAs that are invested in publicly 
traded securities (e.g., stocks, bonds, mutual funds) do not 
owe current tax because gains from the sale of C corpora-
tion stock, dividends, and interest income are all exempt 
from UBTI.25 For this reason, most IRA investors are not 
even aware that an IRA can be required to file a tax return 
(Form 990-T)26 and pay a current tax. The two key trigger-
ing events for current IRA tax consequences are (1) income 
from a business that is regularly carried on (whether directly 
or indirectly through a “flow-through” tax entity), which 
results in UBTI; and (2) income from debt-financed property 
(again, either directly or indirectly received), which results 
in unrelated debt-financed income (“UDFI”).27

For example, assume an SDIRA (or SDIRA/LLC) 
purchases membership units (equity) of a real estate part-
nership structured as an LLC (“Project LLC”). The Project 
LLC has 20 owners/members, and the SDIRA/LLC owns 
five percent of the membership units. The Project LLC 
then purchases 10 acres of vacant land and develops 20 
building lots. At the end of each taxable year, the Project 
LLC would file a partnership tax return (Form 1065) and 
issue a Schedule K-1 to each of its owners/members (the 
SDIRA being one).28 Because the Project LLC’s activities 
will likely be characterized as “ordinary business income” 
(i.e., not “capital” because the Project LLC is in the ordinary 
and regular activity of real estate development) on line 1 
of the Schedule K-1, the proportionate income “flowing 
through” to the SDIRA will not be exempt from current 
tax, but instead will be UBTI.

The above example may be slightly altered to demon-
strate the concept of UDFI. Assume that instead of conduct-
ing real estate development, the Project LLC invests in an 
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that leaves a SDIRA to two surviving children may be very 
difficult to allocate if, for example, the SDIRA includes real 
property or investments that include legal restrictions on 
transfer or practical impediments to liquidation.

In another example, suppose a SDIRA account holder 
designates a son as a 60 percent beneficiary and a grandson 
as a 40 percent beneficiary. If the IRA holds 100 shares of a 
publicly traded company, the shares may be divided 60/40, 
and the value of the son’s inherited IRA will be worth 
proportionately more than the interest of the grandson’s 
inherited IRA. If, rather than shares of a public company, 
the SDIRA owns 100 percent of an LLC, a 40 percent in-
terest in the LLC, with a corresponding minority control 
discount, would be worth less than 40 percent of the net 
asset value of the SDIRA (and disproportionally less than 
a 60 percent controlling interest in the LLC). As a result, 
the grandson may have a valid complaint if he receives 
an inherited SDIRA with a 40 percent interest in the LLC, 
while the son’s inherited SDIRA received a 60 percent 
controlling interest.

Even after the distribution is resolved, the competing 
interests of the son and grandson may raise issues. The 
son, for example, may want to distribute fully his inher-
ited SDIRA so that he may take outright ownership of his 
LLC interest and become the compensated manager of the 
LLC. The grandson, however, might want to preserve his 
LLC interest in his inherited SDIRA in order to obtain the 
maximum income tax deferral. On top of it all, it would 
be a prohibited transaction for the LLC owned in part by 
the grandson’s SDIRA to pay compensation to the grand-
son’s father, and doing so would result in a forced deemed 
distribution of the grandson’s SDIRA interest in the LLC.29 
Needless to say, the shared ownership issues which could 
arise have the potential to make “ordinary” family LLC 
planning look simple in comparison.

III.	Conclusion
The use of SDIRAs and IRA-owned LLCs to purchase 

nontraditional assets has increased in recent years and 
will likely continue to increase as a result of greater public 
awareness. As account holders age, it will become more 
important for estate planning attorneys to understand the 
fundamental legal, tax, and practical complexities that these 
accounts present for their clients. Specifically, attorneys 
should recognize the following potential complexities that 
SDIRAs and SDIRA/LLCs can raise:

Prohibited Transactions
Prohibited transactions can occur at any time and the 

financial consequences to clients (and/or their beneficiaries) 

can be catastrophic. Avoiding potential IRS scrutiny with 
regard to prohibited transactions involves careful record-
keeping. Attorneys should be prepared to, at a minimum, 
ask the SDIRA owner questions that will reveal whether the 
client is on track with regard to legal and tax compliance.

Asset Management
Attorneys should encourage clients to consider how the 

SDIRA’s or SDIRA/LLC’s unique assets will be managed 
if the client is unable to do so, whether due to incapacity 
or death.

RMD
RMDs (generally beginning when the IRA owner 

reaches age 70½) raise unique challenges for clients with 
nontraditional assets within SDIRA or SDIRA/LLC struc-
tures because of the illiquid nature of these assets. Attorneys 
need to encourage clients to plan for the inevitable day 
(whether during their life or when the SDIRA is inherited 
by their beneficiaries) when RMDs will occur.

Current IRA Taxes (UBTI/UDFI)
Attorneys need to recognize that an SDIRA’s invest-

ments are not always tax-deferred and the SDIRA can 
potentially be required to file a current tax return and pay 
a tax as a result of UBTI and UDFI.

Beneficiary Designations
SDIRA assets pass to beneficiaries in the same manner 

as any other IRA, i.e., according to the account’s benefi-
ciary designation form. However, because of the difficulty 
in legally dividing unmarketable assets, attorneys must 
consider the practical difficulties that SDIRAs can present 
when advising clients to fill out beneficiary designation 
forms in a particular manner.

1	 See discussion on SDIRA #3 infra.
2	 The overall size of the SDIRA marketplace is difficult to gauge – partially 

due to the fuzzy distinctions among the varieties of SDIRAs. The Investment 
Company Institute reports that overall IRAs held $6.2 trillion in assets as 
of September 30, 2013, $2.8 trillion of which were mutual fund holdings. 
See Retirement Assets Total $21.9 Trillion in Third Quarter 2013 (January 10, 
2014) (ici.org/research/stats/retirement/ret_13_q3).

3	 See example commentary: Westneat, Danny, Boeing puts all pensions at 
risk, The Seattle Times, (January 7, 2014) (http://seattletimes.com/html/
localnews/2022617234_westneat08xml.html).

4	 Besides a general awareness that an IRA can invest into assets outside of 
the public securities market, many clients express other reasons for their 
decision to invest in this manner, including: dissatisfaction with past stock 
market results; perceived dangers of the current U.S. fiscal situation; per-
sonal experience and success within certain asset classes (e.g., real estate, 
hard-money lending, private equity, etc.); and the desire to hold something 
“tangible” within the retirement account. The statements in this endnote are 
based on the author’s experience in working with thousands of individual 
SDIRA investors and observing the rationales expressed by these clients as 
to why they are choosing to invest in “nontraditional” assets within their 
retirement accounts.
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5	 The Securities and Exchange Commission estimated in 2011 that 2 percent 
of IRA assets were held in SDIRAs. See “Investor Alert: Self-Directed IRAs 
and the Risk of Fraud,” Securities and Exchange Commission’s (SEC) Office 
of Investor Education and Advocacy, (September 2011) (sec.gov/investor/
alerts/sdira.pdf).

6	 McKinsey & Company, The Mainstreaming of Alternative Investments: Fueling 
the Next Wave of Growth in Asset Management (July 2012).

7	 Id. Assuming total assets within IRAs increase modestly from 2013 to 2015 
(e.g., $5.734 trillion in 2013 to $6 trillion in 2015) and alternative assets 
within SDIRAs increase to 13 percent by the end of 2015, this would result 
in $780 billion being held within IRAs.

8	 McKinsey, supra note 6. McKensey’s report estimates that the total value of 
investment dollars in alternative assets grew seven times faster between 
2006 and 2011 than other asset class.

9	 IRC §4975(c)(1).
10	 See e.g., Ellis v. Commissioner, T.C. Memo. 2013-245 (October 29, 2013) at 

page 16: “For the purposes of section 4975, a fiduciary is defined as any 
person who…exercises any discretionary authority or discretionary control 
respecting management of such plan or exercises any authority or control 
respecting management or disposition of its assets. Mr. Ellis…exerted 
control over his IRA in causing it to engage in the purchase [an entity]. 
Accordingly, Mr. Ellis was a fiduciary of his IRA within the meaning of 
section 4975 and consequently a disqualified person with respect to that 
plan.”

11	 IRC §4975(e)(2)(E), (F), (G), (H), and (I). For example, if an IRA account 
holder owns 50 percent or more of a business entity, the entity becomes 
a disqualified person, and thus, the SDIRA or SDIRA/LLC could not 
financially interact with the personally owned entity. Further, any other 
10 percent or greater owners, officers, directors, or highly compensated 
employees of the same personally owned business entity would also 
become disqualified parties. In this way, an IRA account holder can easily 
get in trouble by having his/her IRA interact with someone who the IRA 
account holder is currently doing business with, regardless of the fact 
that the personal business activity is seemingly unrelated to the SDIRA or 
SDIRA/LLC’s investment activity.

12	 For a recent example of how the payment of compensation to a disqualified 
person out of an IRA-owned LLC can result in a prohibited transaction, 
see Ellis, T.C. Memo. 2013-245. Ellis established a self-directed IRA and 
subsequently invested approximately $320,000 into a newly-formed LLC 
in exchange for 98 percent of the LLC’s membership units. The LLC then 
operated a used car business and paid less than $10,000 of compensation to 
Ellis. The Tax Court held that a prohibited transaction occurred in the year 
in which the compensation was paid, automatically triggering a retroactive 
deemed IRA distribution of $320,000 – resulting in income tax, a 10 percent 
premature distribution penalty, and a 20 percent accuracy related penalty. 
In addition, the assets of the IRA-owned LLC were deemed to be held by 
Ellis from the time of the prohibited transaction (2005) going forward – 
likely resulting in additional tax compliance problems for Ellis from 2006 
through 2013. For an in-depth look at the Ellis case, see my article entitled 
Boom! Boom! Boom! IRS Fires Three Shots Across the Bow of Self-Directed IRA 
Investors, WSBA Taxation Law newsletter (Winter 2013-2014).

13	 140 T.C. No. 9 (May 9, 2013).
14	 T.C. Memo. 2013-245 (October 29, 2013).
15	 Id. In the court’s words, the calculation of tax due is purely “computational.” 

In other words, the Tax Court left the calculation of Mr. Ellis’s tax bill in 
2005 and beyond in the hands of the IRS.

16	 For example, if the prohibited transaction in 2005 resulted in Mr. Ellis owing 
35 percent tax on the $320,000 deemed IRA distribution, plus 20 percent 
accuracy penalty, 10 percent early distribution penalty, and interest on the 
amount due over the prior eight years, the total percentage of the original 
$320,000 due in taxes could exceed 70 percent.

17	 RMDs do not apply the case of Roth IRAs, from which distributions are 
not subject to income tax.

18	 Treas. Reg. §1.401(a)(9)-5, A-1.
19	 Treas. Reg. §1.408-8, A-9.
20	 Treas. Reg. §1.401(a)(9)-5, A-9.
21	 Treas. Reg. §1.401(a)(9)-5, A-2.
22	 The IRA owner is considered a fiduciary to an SDIRA and cannot use the 

IRA funds to directly or indirectly benefit himself. See IRC §4975(c)(1)(D) 
and (E); see also Swanson v. Commissioner, 106 T.C. 76, 88 n.13 (1996), Peek v. 
Commissioner, 140 T.C. No. 9 (May 9, 2013), and Ellis, T.C. Memo. 2013-245. 
Co-ownership between an IRA owner (and another disqualified person) 
and the IRA, whether occurring when the asset is originally purchased 

or as a result of a partial in-kind distribution, has the potential to result 
in a prohibited transaction under IRC §4975(c)(1)(D) and (E). Additional 
examples of investment scenarios that can lead to so-called “fiduciary 
prohibited transactions” can be found in Department of Labor (“DOL”) 
Op. Ltr. 88-18A, DOL Op. Ltr. 82-08A, and DOL Op. Ltr. 93-33A.

23	 Treas. Reg. § 1.401(a)(9)-3.
24	 The UBTI provisions are found at IRC §§511-514. Conforming amendments 

were not made to IRC §§511(a)(2)(A) and 501(a) to include IRAs when the 
IRS Code provisions were enacted, but IRC §408(e)(1) clearly indicates the 
UBTI provisions apply to IRAs. Essentially, income that is “unrelated” to a 
tax-exempt entity’s “purpose” is not exempt from current tax. In the case of 
a charitable organization, this concept is more logical (e.g., an organization 
with the intended purpose of fighting malaria in Africa cannot operate an 
ice cream shop in Seattle and have the profits from the ice cream shop be 
tax-exempt).

25	 In general, earnings within an IRA are tax-deferred. See IRC §408(e)(1).
26	 Form 990-T information can be found on the IRS website (irs.gov/uac/

Form-990-T,-Exempt-Organization-Business-Income-Tax-Return).
27	 If the IRA account holder does not realize that the SDIRA’s or SDIRA/

LLC’s investments are resulting in UBTI or UDFI, there will likely be no 
Form 990-T filed (note: IRA custodians will generally refuse to advise IRA 
owners on whether a Form 990-T is required and/or file a Form 990-T on 
the IRA owner’s behalf). For a more detailed analysis on the UBTI/UDFI 
problem, see my article, Self-directed IRAs: A Tax Compliance Black Hole, 
Journal of Accountancy (October 1, 2013), (journalofaccountancy.com/
Issues/2013/Oct/20137626.htm).

28	 The Schedule K-1 lists various tax items that are “flowing through” to 
the Project LLC’s owners. The owners (including the SDIRA) must then 
determine their own tax responsibilities based on the items that have been 
allocated to them. This “flow through” treatment occurs automatically 
and cannot be stopped simply by having the Project LLC retain (i.e., not 
distribute) its profits.

29	 The starting point for determining whether a prohibited transaction has 
occurred is always to determine whether an individual (or business entity) 
that is planning to (or already has) financially interacted with the SDIRA 
or IRA/LLC is considered a “disqualified person” under IRC § 4975(e)(2). 
Under that section, certain family members of the IRA account holder are 
considered “automatically” disqualified (e.g., lineal descendants, ascen-
dants, certain business entities owned by disqualified people, etc.). However, 
as discussed in a prior endnote, even if no disqualified person is involved, 
a “fiduciary prohibited transaction” can occur in some situations.
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Theis article will identify and compare various com-
mon issues relative to unlawful detainer jurisdiction and 
residential tenancies in Idaho and Washington. Specific 
attention will be directed to significant statutes and case 
law regulating residential landlord/tenant relations in 
each state.

Both Idaho and Washington have unlawful detainer 
statutes regulating termination of possessory residential 
leasehold interests. The Idaho unlawful detainer statutes 
are found at I.C. §6-301 et seq. The Washington unlawful 
detainer statutes are found at RCW 59.12 et seq. Both Idaho 
and Washington unlawful detainer statutes identify differ-
ent means to terminate tenancies.

Jurisdiction and Courts
In Idaho, the district court of the county where the 

leasehold premises is situated is exclusively empowered 
to hear unlawful detainer.1 The complaint must be verified 
prior to filing in Idaho.2

In Washington, unlawful detainer actions are subject 
to the exclusive jurisdiction of the superior court.3 The 
Washington unlawful detainer statutes do not apply to life 
estates.4 Non-possessory landlord/tenant matters may be 
heard by either the district or superior courts in Washington.5

Express Term Tenancies
In Idaho and Washington, the first statutory basis for 

terminating a tenancy is by expiration of the agreed term of 
tenancy. Express or specified term tenancies are recognized 
in both states as terminated without notice upon expiration.

In Idaho, unlawful detainer jurisdiction is available 
when a person continues in possession in person or by 
subtenant of the property, or any part thereof, after expira-
tion of the term for which it is let, without the permission 
of the landlord.6 The state statute does not provide for the 
giving of any notice terminating tenancy before an action 
for possession may be maintained.7 Lessor must elect to 
treat the holding-over Lessee as a trespasser or hold him 
to a new tenancy.8

Washington law is similar to Idaho law in that no no-
tice is necessary to commence an unlawful detainer action 
against a tenant who holds over or continues in possession 
after expiration of the stated lease term.9 Washington rec-
ognizes express term tenancies in RCW 59.18.210 as valid 
residential tenancies for a period under one year without 
acknowledgment, witnesses or seals. Leases over one year 
must be in writing, and acknowledged.10 Washington rec-
ognizes the doctrine of substantial performance to remove 
the otherwise void lease from the operation of the statute 
of frauds.11

Washington law provides that members of the military 

service, including their dependents, may prematurely 
terminate tenancies for a specified term within seven days 
of receipt by such tenant of reassignment of deployment 
orders.12

Periodic Tenancy
Periodic tenancies, typically known as “month-to-

month” tenancies, are also addressed in each state’s unlaw-
ful detainer statutes.

Idaho law provides for unlawful detainer jurisdiction 
when a person continues in possession after expiration of 
the term for which it is let to him without the permission of 
the landlord;13 but in case of a tenancy at will, it must first 
be terminated by notice as prescribed in the Civil Code.14 
In Idaho, a month-to-month periodic tenant is known as 
a “tenant at will,” and a landlord may terminate tenancy 
at will by giving the tenant notice in writing to vacate the 
premises within a period of not less than one month, to be 
specified in the notice.15 A tenant may terminate a tenancy 
at will by providing the landlord written notice that the 
tenant will be vacating.16

It is noteworthy that Idaho and Washington have very 
different definitions of “tenancy at will.” In Washington, a 
tenancy at will is created when an individual occupies real 
property of another with consent of the owner but with-
out a denominated rental amount or designated period of 
tenancy. 17 In addition, in Washington, “tenancies at will” 
are not subject to unlawful detainer jurisdiction.18

Washington recognizes month-to-month, periodic 
tenancies.19 Unlawful detainer jurisdiction is available in 
Washington to terminate a month-to-month tenancy after 
the landlord issues a notice to terminate tenancy more than 
20 days prior to the end of the month, requiring the tenant 
to quit the premises at the expiration of such month.20 In 
Washington, a tenant who is a member of the armed forces, 
including a dependent, may terminate a rental agreement 
with less than 20 days’ notice if the tenant receives reas-
signment or deployment orders that do not allow a 20-day 
notice.21

Non-Payment of Rent
Both Washington and Idaho provide for terminating 

tenancies with unlawful detainer proceedings for non-
payment of rent, pursuant to a three-day notice to pay rent 
or vacate, but the processes in each state differ thereafter.

In Idaho, unlawful detainer jurisdiction is available 
when a tenant is in default in rent after receiving a three-day 
notice to pay rent or vacate.22 Such notice may be served 
any time within one year after the rent becomes due.23 
Idaho requires a three-day notice to pay rent or vacate to 

continued on next page
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state that the prevailing party in litigation shall recover 
attorney fees and costs.24

Idaho statutes make a distinction in process based 
upon the size of the premises. Smaller tracts are subject 
to an expedited hearing process, while larger tracts are 
not.25 Idaho provides agricultural tenancies with additional 
holdover rights.26

Idaho provides the landlord with two options to pro-
ceed with an unlawful detainer action for non-payment of 
rent. Under the first option, the landlord may proceed in an 
expedited action for possession of the leasehold premises 
and request attorney fees and costs.27 If the landlord invokes 
this expedited remedy, the landlord may not request judg-
ment for lost rents, but in return is entitled to have the court 
set a trial within 12 days from filing the complaint.28 If an 
Idaho landlord desires to pursue a judgment for unpaid 
rent and/or extraordinary wear and tear damages with 
an action for possession, then the landlord/plaintiff may 
elect to proceed under the second option as in other cases 
with a typical summons, including a 20-day return date.29 
Whenever an issue of fact is presented by the pleadings, 
it must be tried by a jury.30

By contrast, in an unlawful detainer summons in Wash-
ington, the plaintiff issues the summons and is responsible 
for determining the return date, but the return date must 
be not less than seven or more than 30 days from the date 
of service of the summons on the tenant.31

Eviction for Breach of Tenant Duties
Idaho law provides for unlawful detainer jurisdiction 

for tenants that continue in possession after failure to 
perform conditions or covenants of the lease, other than 
nonpayment of rent, after three days’ notice requiring 
performance or vacating possession of the property.32 If, 
however, the covenant or condition of the lease at issue 
cannot be performed, then no demand for performance 
needs to be made and a three-day notice to vacate will 
suffice.33 Unlawful detainer jurisdiction is also available 
upon unauthorized assignment or subletting, or upon 
the commission of waste by a tenant or subtenant, upon 
service of notice to vacate (i.e., no option to comply needs 
to be given).34

Unlawful detainer cases for “cause” in Idaho (i.e., for 
breach of tenant duties other than drug activity) are not 
provided any type of expedited summary proceeding and 
are subject to normal civil summons, case tracking, and 
schedule order.35 Idaho laws regulating unlawful detainer 
proceedings and judgments for restitution of the leasehold 
premises are codified at I.C. §6-316.

In Washington, unlawful detainer jurisdiction is avail-
able if the tenant fails to perform tenant duties after 10 

days’ notice to comply or vacate.36 A landlord must act 
within 60 days of issuing a notice to comply or vacate upon 
a tenant.37 The Washington Residential Landlord/Tenant 
Act requires that the tenant’s default be substantial for the 
landlord to proceed to terminate a residential tenancy in 
an unlawful detainer proceeding.38 In Washington, there 
is no restriction against a landlord utilizing a show cause 
proceeding in a “for cause” eviction case (i.e., where a ten-
ant has breached a duty).39 However, Washington courts 
have held that the tenant’s ability to raise a material issue 
of fact is a sufficient basis to delay the award of a writ of 
restitution and to set the matter for a jury trial.40

Washington’s Residential Landlord/Tenant Act in-
cludes codified tenant duties.41 For example, tenants are re-
quired to pay rent as agreed, keep the premises they occupy 
clean and sanitary, properly dispose of garbage, rubbish, 
and debris, and properly use and operate all electrical, gas, 
heating, plumbing, and all other fixtures and appliances.42 
Further, tenants are prohibited from intentionally and 
negligently destroying, defacing, damaging, impairing, or 
removing any part of the structure, engaging in waste or 
nuisance activity, or engaging in drug or gang activity.43 
Landlords and tenants may agree to other reasonable rules 
and restrictions.44

Waste
Idaho law regarding eviction for waste provides:

A tenant or subtenant, assigning or subletting, or com-
mitting waste upon, the demised premises contrary 
to the covenants of his lease, thereby terminates the 
lease, and the landlord, or his successor in estate, 
shall, upon service of three (3) days’ notice to quit 
upon the person or persons in possession, be entitled 
to restitution of possession of such demised premises 
under the provisions of this chapter.45

The Idaho statute does not authorize any expedited 
hearing process for causes of action relating to assignment, 
sublet, or committing waste at the leasehold premises.46

In Washington, the tenant has statutory duties to 
maintain the proper condition of the leasehold premises, 
including the duties to properly clean and maintain the 
leasehold premises, as well as not permit common waste.47 
A landlord may provide 30 days’ written notice to the tenant 
to cure a breach of the tenant’s duties that can be remedied 
by repair, replacement of a damaged item, or cleaning by the 
tenant.48 If the tenant fails to cure after notice, the landlord 
may remedy at the tenant’s expense.49

Washington allows for termination of tenancy for waste 
continued on next page
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the tenant. ‘Drug-related activity’ means that activity 
which constitutes a violation of chapter 69.41, 69.50, 
or 69.52 RCW.54

Further, under Washington law, “[i]f drug-related activ-
ity is alleged to be a basis for termination of tenancy under 
RCW 59.18.130(6), RCW 59.12.030(5), or RCW 59.20.140 
(5), the compliance provisions of this section do not ap-
ply and the landlord may proceed directly to an unlawful 
detainer action.”55

The Washington unlawful detainer statute does not 
expressly reference drug activity.56 However, the common 
practice is to characterize the drug activity as nuisance 
activity, which is covered by the Washington Unlawful 
Detainer Act.

Trials / Hearings
Idaho allows the expedited trial for unlawful detainer 

proceedings only in matters relating to nonpayment of rent 
or unlawful delivery, production, or use of a controlled 
substance.57 In these matters, the court will adjudicate the 
issue of restitution of the premises to the landlord, and at-
torney fees and costs, but will not entertain damage awards 
for lost rents and charges.58 The action is tried by the court 
without a jury.59 Idaho requires the plaintiff to provide a 
form summons to the clerk of the court, who sets a date 
for hearing and issues the summons. The summons and 
complaint must be served upon the tenant/defendant not 
less than five days prior to trial.60

As previously stated, if an Idaho landlord seeks to 
recover damages as well as possession of the demised 
premises, then there is no right to an expedited trial date, 
and the case is subject to a standard 20-day summons 
return date.61 The Idaho unlawful detainer trial process 
is governed by I.C. §6-316, which provides for restitution 
and damages awards. If there is a disputed issue of fact, 
the matter must be tried by a jury, unless waived.62

Under Washington law, a court may conduct a show 
cause hearing in the context of residential evictions.63 The 
statute applies to all actions in unlawful detainer and 
requires the court to examine the parties and witnesses 
orally to ascertain the merits of the complaint and answer.64 
If it appears that the Plaintiff has the right to be restored 
to possession, the court shall enter an order directing the 
issuance of a writ of restitution.65 The court is to weigh 
whether there are any substantial issues of material fact.66 
During a show cause hearing, the court has an affirmative 
duty to ascertain the merits of defenses raised for the first 
time during the show cause hearing, and to examine the 
parties and the witnesses.67 A tenant who raises a viable 

in the Residential Landlord/Tenant Act, which provides:

When he or she commits or permits waste upon 
the demised premises, or when he or she sets up or 
carries on thereon any unlawful business, or when 
he or she erects, suffers, permits, or maintains on or 
about the premises any nuisance, and remains in 
possession after the service upon him or her of three 
(3) days’ notice to quit.50

As previously mentioned, in Washington, the waste 
statute is frequently used to terminate tenancies due to 
the nuisance and unlawful business activity prohibitions. 
Washington is similar to Idaho in that both states’ notices 
require the tenant to vacate without opportunity for cure. 
Notice in Washington must be served in accordance with 
RCW 59.12.040.

Drugs and Nuisance Activity
In Idaho, unlawful drug activity is a basis for unlawful 

detainer. Idaho law provides that:

A tenant of real property, for a term less than life, 
is guilty of an unlawful detainer …[i]f any person 
is, or has been, engaged in the unlawful delivery, 
production or use of a controlled substance on the 
premises of the leased property during the term for 
which the premises are let to the tenant. For purposes 
of this chapter, the terms ‘delivery,’ ‘production,’ and 
‘controlled substance’ shall be defined as set forth in 
section 37-2701, Idaho Code.51

In Idaho, unlawful detainer cases involving delivery 
production or use of controlled substance are subject 
to expedited trial for possession of the premises 
within 12 days from filing of the complaint.52 An 
unlawful detainer action based upon controlled sub-
stance in Idaho may be heard by a judge, not a jury.53

Under the Washington Residential Landlord/Tenant 
Act (RCW 59.18 et seq.):

Each tenant shall pay the rental amount at such times 
and in such amounts as provided for in the rental 
agreement or as otherwise provided by law and 
comply with all obligations imposed upon tenants 
by applicable provisions of all municipal, county, and 
state codes, statutes, ordinances, and regulations, and 
in addition shall… [n]ot permit a nuisance…[and 
shall n]ot engage in drug-related activity at the rental 
premises, or allow a subtenant, sub-lessee, resident, 
or anyone else to engage in drug-related activity at 
the rental premises with the knowledge or consent of continued on next page
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legal defense is entitled to testify in support of that defense, 
subject to the rules of evidence.68 If the tenant raises a 
substantial material issue of fact, the matter is subject to a 
jury trial, unless waived.69

Idaho does not provide the summary expedited pro-
cess for matters considered rather routine in Washington, 
such as evictions of hold-over tenants after expiration of 
the stated lease term,70 evictions for cause,71 and evictions 
for assigning or waste.72

Tenancy at Sufferance
Idaho defines tenancy at sufferance as a person remain-

ing in possession of a foreclosed home following the tenth 
day after trustee’s sale.73 The statute excepts individuals 
in possession under interest prior to the subject deed of 
trust. Termination of a tenancy at sufferance is not directly 
mentioned in the Idaho unlawful detainer statute.

Washington law defines tenancy at sufferance as fol-
lows:

Whenever any person obtains possession of premises 
without the consent of the owner or other person hav-
ing the right to give said possession, he or she shall 
be deemed a tenant by sufferance merely, and shall 
be liable to pay reasonable rent for the actual time 
he or she occupied the premises, and shall forthwith 
on demand surrender his or her said possession to 
the owner or person who had the right of possession 
before said entry, and all his or her right to posses-
sion of said premises shall terminate immediately 
upon said demand.74

However, the foregoing statute is inapplicable to mat-
ters relating to residential tenancies.75 The Washington 
unlawful detainer statute provides for a termination of a 
tenancy at sufferance, stating as follows:

A tenant of real property for a term less than life is 
guilty of unlawful detainer… [if a] person who, with-
out the permission of the owner and without having 
color of title thereto, enters upon land of another and 
who fails or refuses to remove therefrom after three 
days’ notice, in writing and served upon him or her 
in the manner provided in RCW 59.12.040. Such 
person may also be subject to the criminal provisions 
of chapter 9A.52 RCW.76

Continuance of Actions
Idaho addresses continuances of actions, specifically 

by statute.77 This statute is strict in limiting continuances 
for no longer than two days, unless the defendant provides 

sufficient surety to the adverse party. Many landlords will 
use the sufficient surety language to support a request that 
the tenant should post a bond to obtain a continuance.

By contrast, Washington does not have a specific stat-
ute addressing continuance of action in unlawful detainer 
matters; however, certain cases are cited for the proposition 
that the unlawful detainer statutes are to give the landlord 
a speedy, efficient action to evict a tenant for breach or 
certain activities on the premises.78

Serving Notices
Both Idaho and Washington have statutes regulating 

how notices to tenants are to be served to invoke unlaw-
ful detainer jurisdiction. In Idaho, notices must be served 
by delivering a copy to the tenant personally, or if he is 
absent from his residence and his usual place of business, 
by leaving a copy with some person of suitable age and 
discretion, at either place, and sending a copy through the 
mail.79 If such place of residence cannot be ascertained, or 
a person of suitable age cannot be found, then notice may 
be served by affixing a copy of the notice in a conspicu-
ous place on the property and sending a copy through the 
mail. 80 In Fry v. Weyen, the court found that where a tenant 
admitted, and the record showed, that he had personally 
received notice from landlord to quit, the Supreme Court 
would not pass on tenant’s contention that the notice was 
not served in accordance with the statute.81

The statute regulating the manner of service of notices 
upon tenants in Washington is very similar to Idaho’s 
statute, except it does not include an express requirement 
to attempt to locate the tenant at the usual place of busi-
ness.82 The Washington courts have uniformly held that 
strict compliance is required for time and manner of service 
requirements for notice in unlawful detainer actions.83 In 
Washington, the fact that the tenant has received the notice 
is outweighed by the need to meet the statutory require-
ments for the manner of serving the notice.84

Tenant Claims and Defenses
Both Washington and Idaho recognize various ten-

ant defenses to unlawful detainer. Each jurisdiction has 
a different way of providing tenants with remedies when 
aggrieved.

Idaho has cases addressing issues such as self-help 
evictions and waiver. Self-help evictions are prohibited 
in Idaho.85 The Idaho courts appear to be reluctant to 
find waiver by the landlord in absence of the intent to ir-
revocably waive the lease, which must be weighed on a 
case-by-case basis.86

By contrast, Washington courts have found waiver in 
continued on next page
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many situations prohibiting a landlord from going forward 
after acceptance of rent or numerous other basis.87 Washing-
ton, however, has clarified how the landlord’s acceptance 
of rent in an amount insufficient to satisfy the notice to pay 
or vacate served upon the tenant is insufficient to stop the 
landlord from proceeding in the action.88

Idaho law provides a statutory remedy for tenant ac-
tions against landlords for damages.89 The statute provides 
tenants a claim mechanism against landlords for various 
damages and specific performance relating to waterproof-
ing, weather protection, plumbing, heating, cooling facili-
ties, failing to maintain the premises, and failing to return a 
security deposit as provided by law. The statute is similar 
to unlawful detainer but allows the tenant a right of action 
against a landlord who breaches a duty after three days’ 
notice to comply. The manner of serving tenant’s notice 
to the landlord demanding action within three days is 
governed by I.C §6-323.

Both Washington and Idaho recognize implied cov-
enants of habitability and quiet enjoyment. Idaho allows 
the tenant an affirmative right against a landlord for breach 
of the statutory warranty of habitability.90

The state of Washington also recognizes an implied 
warranty of habitability.91 Additionally, Washington also 
imposes a statutory warranty of habitability on landlords.92 
In Washington, a landlord has time parameters for curing 
defaults in landlord duties after receiving written notice 
from the tenant. If the landlord fails to perform duties after 
written notice from the tenant, the tenant is empowered 
with various statutory remedies, including terminating the 
tenancy prior to the stated expiration date.93 In some cases, 
the tenant may repair and deduct for damages,94 or argue 
that a diminished amount of rent is due.95 In Washington, 
a tenant may assert breach of warranty of habitability as a 
defense issue in the landlord’s action of unlawful detainer 
against the tenant.96

Idaho interprets the warranty of habitability to require 
the landlord to maintain the leasehold premises in a non-
hazardous condition.97 This warranty exists by statute, not 
common law.98

Security Deposits
Under Idaho law, landlord retention of deposit money 

for damages beyond normal wear and tear is permitted.99 
The statute requires a deposit refund to be made within 
21 days, or within 30 days if provided for by agreement 
of the parties. Idaho law also provides a right of action for 
deposit refund when the landlord fails to timely remit a 
deposit disposition statement and/or refund due.100 The 
new owner of the conveyed leasehold property is liable to 
refund deposits to the subject tenant.101

In Washington, deposits must be held at a financial 
institution disclosed in the lease.102 If a deposit is held 
for property damage, there must be a written property 
condition checklist and the rental agreement must state all 
terms and conditions to maintain the deposit. No part of 
a deposit may include a non-refundable fee.103 Within 14 
days of learning of abandonment or obtaining possession 
of the leasehold premises, the landlord must send a state-
ment to tenant(s)’ last known address advising of basis 
for retention or refund, or face liability for up to twice the 
amount of the original deposit plus attorney fees and costs.

Conclusion
Several similarities exist between Idaho and Wash-

ington statutes and case law relating to unlawful detainer 
jurisdiction and residential tenancies. However, multiple 
differences also exist between the two jurisdictions, which 
can produce rather diverse outcomes. In order for a landlord 
or a tenant to obtain a satisfactory result in an unlawful 
detainer action and/or residential tenancy matter, he or 
she must meticulously review and become familiar with 
the governing statutes and requirements therein. Failing 
to perfect the various statutory requirements in either 
jurisdiction may lead to costly and disappointing results 
for that party.

continued on next page
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Kitsap Bank v. Denley, 177 Wn. App. 559, 312 P.3d 711 
(2013). Bank teller was not in confidential or fiduciary 
relationship with customer to create undue influence 
presumption over payable on death account.

Charlena Lanterno was employed as a teller at Wash-
ington Mutual Bank where Helen Correll was a customer. 
After Correll’s husband died, Lanterno and Correll became 
friends. From 1999 to 2011, Lanterno and Correll had dinner 
together approximately once a week and lunch on week-
ends. Lanterno also regularly visited Correll at her home.

In November 2010, Correll called a representative of 
Kitsap Bank, where Correll also maintained bank accounts, 
and asked that the beneficiaries of her account be changed 
to leave money to “her friends whom she considered her 
family.” The following month, Kitsap Bank received a 
handwritten letter in the mail requesting that the prior 
beneficiary, Correll’s brother, be removed and replaced with 
Lanterno. The same representative of Kitsap Bank called 
Correll to confirm the beneficiary change and noted that 
Correll was of sound mind and clear about her request.

In December 2010, Lanterno dropped off a folder of doc-
uments at Kitsap Bank for Correll. Lanterno did not know 
the contents of the folder, which, among several documents, 
included a check from Correll to deposit  $365,000 into 
the account for which Lanterno was the POD beneficiary.

In January 2011, Correll met with an attorney to prepare 
estate planning documents, including a durable power of 
attorney designating Lanterno as her agent. The attorney 
observed that Correll was then “completely coherent” and 

“knew exactly what she was doing.”
Correll died on February 23, 2011. The personal repre-

sentative of Correll’s estate, Gail Denley, informed Lanterno 
that she was the POD beneficiary of the account at Kitsap 
Bank. Until that time, Lanterno was not aware that she was 
the beneficiary of any of Correll’s accounts.

On April 8, Lanterno withdrew the entire account from 
Kitsap Bank (a little more than $400,000) and deposited 
it into her personal checking account. On April 14, 2011, 
Denley contacted Kitsap Bank and alleged that the bank 
improperly distributed the funds to Lanterno due to fraud. 
Kitsap Bank filed a complaint for a restraining order en-
joining the release of the funds. Lanterno filed an answer 
to the complaint. The Estate of Helen Correll filed a cross 
claim against Lanterno alleging undue influence.

Lanterno filed for summary judgment requesting the 
restraining order be lifted and declaring her to be the legal 
owner of the funds. The trial court granted Lanterno’s sum-
mary judgment motion, ruling that the Estate’s undue influ-
ence claim failed as a matter of law and awarded Lanterno 
attorneys’ fees under RCW 11.96A.150. The Estate appealed.

The Court of Appeals held that the Estate failed in 
its burden to prove undue influence by clear, cogent, and 
convincing evidence. The Estate argued that it met the fac-
tors necessary to create a rebuttable presumption of undue 
influence by showing that (1) Lanterno had a confidential 
and fiduciary relationship with Correll because Lanterno 
was her banker and friend; (2) Lanterno participated in the 
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stipulated to the existence of the committed intimate rela-
tionship in the proceedings.

During the course of his committed intimate relation-
ship with Drown, Langeland founded a software company 
and purchased a 36-foot sailboat. Langeland and Drown 
also purchased a house together. Several months before 
his death, Langeland rolled over funds from an employer 
pension plan into a Fidelity IRA and designated Drown 
as the beneficiary. Upon Langeland’s death, the personal 
representative’s inventory included proceeds from the 
software company, the sailboat, and the house.

Drown claimed that the software company proceeds, 
sailboat, and house should be presumed to be jointly 
owned because they were acquired during the committed 
intimate relationship. Drown also asserted that the statute 
governing intestate succession should apply by analogy to 
partners in committed intimate relationships to make her 
the sole heir of the jointly held assets. The trial court rejected 
Drown’s claims, relying on the presumption of correctness 
of an estate inventory, applying the dead man’s statute to 
limit Drown’s testimony regarding the ownership of the 
assets, and declining to award property to Drown under 
intestate succession. The trial court awarded the software 
company proceeds, sailboat, and 75.3 percent of the house 
(based on a promissory note jointly executed by Drown and 
Langeland) to Boone, and the court awarded attorney fees 
to Boone with respect to Drown’s joint ownership claim.

The trial court did affirm Drown’s right to the IRA 
over Boone’s claim that the beneficiary designation was an 
invalid gift resulting from undue influence or, alternatively, 
that Langeland’s signature was forged. The trial court 
rejected Boone’s request for attorney fees on this claim. 
Both parties appealed.

The Court of Appeals first resolved the conflict be-
tween the joint property presumption and the inventory 
presumption. After analyzing case law and commentary on 
resolving conflicting presumptions, the court declined to 
adopt a single rule applicable to all presumption conflicts 
and instead examined the history and nature of these two 
particular presumptions to compare the relative weights 
of the policies behind each one. The court traced the joint 
property presumption to several Washington Supreme 
Court decisions, including In re Marriage of Lindsey2 and 
Connell v. Francisco,3 which established the committed 
intimate (formerly “meretricious”) relationship doctrine. 
Under Washington law, absent clear and convincing proof 
that property acquired during a committed intimate rela-
tionship is separate (such as evidence tracing the funds 
used for acquisition with some degree of particularity to 
a separate source), such property is subject to a just and 

continued on next page

transaction by delivering the folder of documents with the 
check to the bank; and (3) Lanterno received a dispropor-
tionately large portion of Correll’s estate.

The court held that no confidential or fiduciary relation-
ship existed between Lanterno and Correll simply due to 
their friendship or because Lanterno worked as a teller at 
Correll’s bank. The record showed that Correll considered 
Lanterno to be her good friend and that Correll was not in 
a particularly vulnerable state, emotionally or physically, to 
be taken advantage of by Lanterno. Additionally, as a matter 
of law, bank tellers do not enter into fiduciary relationships 
with their customers, and to find a fiduciary relationship in 
banking transactions, there must be evidence establishing 
that the transaction “involved more trust and confidence 
than a typical arm’s length transaction.”1

Additionally, due to a lack of evidence, the court dis-
missed the Estate’s arguments that Lanterno participated in 
the transaction by either (1) designating herself as the POD 
beneficiary of the account or (2) delivering the check to the 
bank. Finally, the court dismissed the Estate’s argument 
that Lanterno received a disproportionately large portion 
of Correll’s estate because the Estate offered no evidence 
as to the total amount of the Estate.

In sum, the Estate did not present sufficient evidence 
to create a presumption of undue influence, and, even if 
it had, the court held that Lanterno effectively rebutted 
any presumption of undue influence with a significant 
amount of evidence demonstrating that Correll was acting 
independently at the time she designated Lanterno as the 
beneficiary of the POD account.

Lastly, the Court of Appeals affirmed the award of 
attorney fees under RCW 11.96A.150 to Lanterno because 
there were not any particularly unique issues presented in 
the case. The Court also granted Lanterno’s request for an 
award of reasonable attorneys’ fees on appeal.

In re Estate of Langeland, 177 Wn. App. 315, 312 P.3d 657 
(2013). Presumption that property acquired during a com-
mitted intimate relationship is jointly owned prevails 
over presumption of correctness of estate inventory; 
beneficiary designation is not a gift.

Randall Langeland and Sharon Drown began dating 
in 1983 and started living together in a committed intimate 
relationship in 1991. Beginning in 1999, and lasting until his 
death in 2009, Langeland suffered from several ailments. 
During that time, Drown served as his primary caregiver, 
assisting with his travel and business affairs, attending to 
his personal hygiene, administering his medications, and 
attending his medical appointments. The committed inti-
mate relationship continued until Langeland died intestate 
in 2009. Langeland’s daughter and only heir, Janell Boone, 

continued from previous page
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equitable division between the parties, or between the 
surviving party and the deceased party’s estate upon the 
death of one party. The court characterized the joint prop-
erty presumption as persuasion-shifting, requiring clear 
and convincing proof to rebut the presumption.

The court traced the presumption of an estate inven-
tory’s correctness to a single case from 1952, In re Estate of 
Shaner.4 Shaner cited, without discussion, In re Estate of Ham-
ilton,5 which, the court noted, simply observed that a party 
seeking judicial relief must establish the facts necessary to 
warrant the relief requested. Hamilton neither referenced 
the presumption of correctness of an estate inventory nor 
suggested any policy in support of such a presumption. In 
contrast to the joint property presumption, the court de-
scribed the inventory presumption as production-shifting, 
because effective rebuttal simply requires the production of 
contrary evidence. Weighing policy and history, the court 
held that the joint property presumption prevails over the 
inventory presumption.

The court next held that Boone failed to overcome 
the joint property presumption because she produced no 
evidence tracing any of the assets to Langeland’s separate 
funds owned before the relationship or acquired by gift 
or inheritance. The court remanded the case for a just and 
equitable division of the jointly held property (not necessar-
ily an equal division), noting that the award of property to 
Boone was influenced by the trial court’s erroneous belief 
that Drown had no equitable interest in the property. The 
court vacated the fee award to Boone for reconsideration 
on remand. It also rejected Drown’s claim that she should 
receive all of the jointly held property by analogy to a 
widow’s right to all community property under intestacy, 
noting that the Washington Supreme Court’s decision to 
the contrary in Peffley-Warner v. Bowen,6 is binding.

Finally, the court rejected Boone’s claim that an IRA 
beneficiary designation is an inter vivos gift because 
the beneficiary has no right to the IRA prior to the par-
ticipant’s death. It upheld the trial court’s finding of fact, 
notwithstanding evidence of Drown’s role in assisting in 
the creation of the rollover IRA and testimony opining 
that Langeland’s signature was forged, that Langeland’s 
designation was valid.

1	 Annechino v. Worthy, 162 Wn.App. 138, 142-43 (2011).
2	 101 Wn.2d 299.
3	 127 Wn.2d 339 (1995).
4	 41 Wn.2d 236 (1952).
5	 182 Wash. 81 (1935).
6	 113 Wn.2d 243, 253 (1989).

IRS Rev. Proc. 2014-18: 
A Second Chance to Make 

Portability Elections
by Stephen R. King – Somers Tamblyn King PLLC

The Tax Relief, Unemployment Insurance Reauthoriza-
tion, and Job Creation Act of 2010 revised the tax code to 
allow a decedent’s surviving spouse to add the decedent’s 
unused estate tax exemption to the survivor’s exemption. 
To make this “portability election,” the personal represen-
tative of the decedent’s estate had to file a federal estate 
tax return (form 706) within nine months of the date of 
death (or within an additional six months if an extension 
was filed) and elect the Deceased Spouses Unused Exclu-
sion (“DSUE”). No 706 means no DSUE. The decedent’s 
exemption simply vanishes.

Many personal representatives were unaware that they 
needed to file a 706 to get the DSUE. Those with estates 
otherwise required to file a 706 (i.e., they had estates at 
a taxable level) had an opportunity to make the election 
as a matter of course, but the personal representatives of 
nontaxable estates often failed to file the return to make the 
election, even if such an election was advisable.

To address this issue, on January 27, 2014, the IRS re-
leased Rev. Proc. 2014-18 which extended the deadline for 
filing a 706 for portability election until December 31, 2014 
for all estates that meet the following criteria:

The decedent (1) has a surviving spouse; (2) died 
after December 31, 2010 but before January 1, 2014; 
(3) was a US citizen or resident at death; and (4) the 
estate was not otherwise required to file a 706, and 
the estate did not file a 706.

In addition, the Rev. Proc. makes it clear that if both 
spouses have passed away, and the failure to elect the DSUE 
on the first death has led to estate taxes being due on the 
second death, making a retroactive DSUE election on the 
first spouse’s estate will allow the personal representative 
of the second-to-die spouse’s estate to seek a refund for 
the overpaid taxes.

continued from previous page
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Recent Developments

Deficiency Judgments Against Guarantors After 
Non-Judicial Foreclosure – Recent Holdings

Division Two of the Washington Court of Appeals 
recently examined two separate cases involving lend-
ers seeking deficiency judgments from guarantors after 
conducting nonjudicial foreclosures. In one, the issue was 
whether the lender could seek any deficiency from the 
guarantor when the guaranty was secured by the deed 
of trust, and in the other, whether a court can determine 
the fair market value of the property when the guarantor 
contractually waived all defenses.

First-Citizens Bank & Trust Company v. Cornerstone 
Homes & Development, LLC, 178 Wn. App. 207, 314 P.3d 
420 (2013)

The first issue was addressed in First-Citizens Bank & 
Trust Company v. Cornerstone Homes & Development, LLC. 
Cornerstone Homes & Development, LLC, a developer, 
obtained three loans from Venture Bank (later closed and 
substantially sold to First-Citizens Bank). The managing 
member of Cornerstone Homes executed a personal guar-
anty in connection with the loans. Cornerstone subsequently 
defaulted on all three loans, and First-Citizens conducted 
nonjudicial foreclosures on the properties securing the 
loans. Following the sales, a deficiency remained in excess 
of $4,000,000. First-Citizens sued the guarantor for the 
deficiency, and the trial court awarded judgment in favor 
of the bank for the entire deficiency plus attorney fees.

The guarantor appealed, arguing that the obligations 
under the guaranty were discharged when the deed of trust 
was foreclosed since the guaranty was secured by deed of 
trust, and as such RCW 61.24.100 prohibited the bank from 
obtaining a deficiency judgment.

The court first analyzed the language in the loan docu-
ments to determine the parties’ intent. The deeds of trust 
stated that they were “given to secure (a) payment of the 
Indebtedness and (b) performance of any and all obligations 
under the Note, the Related Documents, and [the] Deed[s] 
of Trust,” with the term “Related Documents” being defined 
to include any “guaranties … whether now or hereafter 
existing, executed in connection with the indebtedness.” 
Based on this language and other similar language contained 
in the loan documents, the court found that the deeds of 
trust expressly and unambiguously secured the guaranty.

After making this determination, the court looked 
to Washington’s anti-deficiency statute, RCW 61.24.100, 
which states in relevant part that “a deficiency judgment 
shall not be obtained on the obligations secured by a deed 
of trust against any borrower, grantor, or guarantor after a 

trustee’s sale under that deed of trust.” RCW 61.24.100(10) 
expressly permits pursuit of a deficiency judgment against 
a guarantor in a commercial loan where the guaranty ob-
ligation is not secured by the deed of trust.

Based on the language in the loan documents and 
the anti-deficiency statute, the court held that the anti-
deficiency statute prohibited the bank from obtaining a 
deficiency judgment against the guarantor after nonjudicial 
foreclosure because the deeds of trust expressly secured 
the guaranty obligation.

First-Citizens Bank & Trust Company v. Reikew, 177 Wn. 
App. 787, 313 P.3d 1208 (2013)

In the case of First-Citizens Bank & Trust Company v. 
Reikew, the court analyzed the impact of waiver language 
on the court’s right to exercise its discretion to determine the 
fair market value of property. Venture Bank (later acquired 
by First-Citizens) made a loan to NPB, LLC, secured by 
a deed of trust on property owned by the borrower. The 
Reikews, part owners and managing members of the bor-
rower, executed personal guaranties in connection with the 
loan, which guaranties stated that the guarantors waived 
“any defenses given to guarantors at law or in equity other 
than actual payment and performance of the indebtedness.”

NPB defaulted on payment of the note, and the bank 
conducted a nonjudicial foreclosure on the property. The 
bank, as the sole bidder at the trustee’s sale, purchased the 
property for $5,215,000. At the time of the sale, the amount 
owing on the note was $7,168,710.74.

After the sale, the bank sued the Reikews for the de-
ficiency “in an amount to be proved at trial, representing 
the outstanding balance on the Note … less the fair value 
of the Property sold at the trustee’s sale or the price paid at 
the trustee’s sale … plus costs and attorneys fees.” In their 
response to the complaint, the Reikews requested a judicial 
determination of the fair value of the property. The bank 
moved for summary judgment, arguing that the Reikews 
had waived any right to request a judicial determination 
of the property pursuant to the language contained in the 
guaranty, and that the deficiency was equal to the differ-
ence between the outstanding debt and the sales price. In 
connection with the summary judgment motion, the parties 
each submitted various appraisals and evidence of the fair 
market value, including the submission by the Reikews of 
an IRS form filled out by the bank which listed the value 
of the property at $7,820,000, an amount higher than the 
outstanding loan amount. The trial court determined that 
the fair market value was $7,820,000, which would leave 

continued on next page
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no deficiency, and dismissed the complaint.
On appeal, the appellate court turned to RCW 

64.24.100(3), which provides that in actions against a guar-
antor for a deficiency, a guarantor may request the court to 
determine, or the court may in its discretion determine, the 
fair market value of the property, and that the deficiency 
amount will be the difference between the outstanding 
loan amount and the sale price at the trustee’s sale or the 
fair market value, whichever is greater. This statute allows 
a court to determine the fair market value of the property 
even when a guarantor does not request such determina-
tion. Based on this statute, the court found that even if the 
Reikews had waived their right to a judicial determination 
pursuant to the language in the guaranty, the court retained 
its ability to determine the fair value in its discretion, and 
affirmed the trial court’s ruling.

little. For example, requiring an 80 percent member ap-
proval to sell the company rather than a simple majority 
will not generally lead to a lower value, even though it 
may seem that the minority owner is even further removed 
from influencing company actions. This is because there is 
little or no empirical data that can be used to differentiate 
the valuation effect between the two different thresholds. 
In fact, the more restrictive requirement might even serve 
to increase the minority value in some circumstances. 
Consider a 25 percent minority interest. An 80 percent ap-
proval requirement would effectively give the 25 percent 
holder veto power over major decisions. This represents 
a higher level of control than is generally found with the 
public companies that appraisers use as pricing benchmarks.

Dissolution
A minority valuation rests on the notion that the LLC 

will not be dissolved in the near future. Therefore, attention 
should be paid to provisions regarding dissolution so that 
the valuation benefits from fractional ownership are not 
inadvertently eliminated. Nowadays, it seems that most 
LLCs have a perpetual term of existence. But for an older 
LLC that may be approaching the end of its fixed term, 
the agreement should be amended to extend the term or 
make it perpetual prior to the transfer. Anything greater 
than three years should be sufficient, though a longer term 
is preferable.

Another provision that appraisers occasionally come 
across is for the LLC to dissolve upon the death or disso-
ciation of a member, unless continued by the unanimous 
consent of the remaining members. If these provisions are 
present, then the appraiser must consider the possibility that 
such an event would trigger an early liquidation. If there 
are several natural person members of an advanced age or 
in poor health (thus making a member’s death reasonably 
probable), then there is the possibility that the minority 
member could effect a liquidity event by withholding his 
or her consent to continuation. It follows that a higher 
valuation is warranted in such a scenario. The effects of 
this type of provision can be mitigated by requiring only a 
simple majority’s approval to continue the company rather 
than unanimous consent. Even better would be to separate 
dissolution from member dissociation altogether.

Transfer Restrictions
Discount for lack of marketability is a well-known 

valuation discount. It is important to realize that an ap-
praiser’s concluded discount will not necessarily bear a 
relation to the transfer restrictions written into the LLC 
agreement. After all, Internal Revenue Code Section 2703 
eliminates the effects of transfer restrictions for estate and 

Practice Tip: The Valuation Impact of Governance Provisions
by Dan Guderjohn, CFA, ASA, CPA/ABV

Introduction
Business appraisers are often called upon to provide 

an opinion of value for membership interests in limited 
liability companies (LLCs) in connection with the intra-
family transfer of a minority interest. Typically, the opinion 
will determine a “discounted” value that recognizes the 
drawbacks of an illiquid minority ownership interest. The 
valuation analysis will involve examining the entity’s asset 
holdings, selecting appropriate market pricing benchmarks, 
and reviewing the rights and obligations of the ownership 
interest being transferred. The findings from this last step 
can have a significant impact on the conclusion of value. 
This practice tip discusses some of the key provisions in 
an LLC agreement that affect value from an appraiser’s 
perspective. While this discussion is in the context of an 
LLC, most of the points are equally applicable to a family 
limited partnership or a corporation with a buy/sell or 
shareholder agreement.

Management
An LLC’s management is often vested in one or more 

managers, with certain major decisions requiring the vote 
of members holding a majority or supermajority interest. A 
member’s limited ability to participate in the management 
of the LLC is a justification for valuing the interest on the 
minority basis. This justification can generally be applied 
to member-managed LLCs as well. It might seem that one 
way to depress value (and thus minimize tax liability in 
a transfer) is to make the management provisions more 
restrictive. In most cases, however, this will accomplish 

continued on next page
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gift tax valuation purposes, unless the restrictions can be 
shown to have a bona fide business purpose, are not a 
testamentary device, and are comparable to those found 
in arm’s-length arrangements. Rather than try to meet the 
criteria for an exception under Section 2703, the appraiser 
will likely support a discount for lack of marketability based 
on the inherent illiquidity1 of the membership interest. That 
is, the discount will be justified because of the difficulty 
of finding a buyer when there is no organized market or 
exchange. In the end, more restrictive transfer provisions 
in the LLC agreement will not generally aid in supporting 
a higher discount for lack of marketability.

Some LLC agreements contain buy/sell provisions that 
set forth the price to be paid in certain defined transactions 
or upon certain triggering events. When drafting such a 
provision, it is advisable to discuss the specific language 
with an appraiser. If a formula price is specified, it may 
have unforeseen value implications with respect to other 
transfers. For example, consider a buy/sell provision that 
states that a member can sell his or her interest to the com-
pany in the event of manager deadlock at a price equal to 
the member’s pro rata share of underlying asset value. 
In this case, the appraiser must consider the potential for 
a manager deadlock and, consequently, the potential for 
realizing the full value without regard to any valuation 
discounts. This type of issue can generally be avoided 
simply by specifying that the price be “fair market value.”

Voting Rights
A feature sometimes found in LLCs is the segregation 

of voting and non-voting interests. Discounts for lack of 
voting rights can range from as low as 2 percent to over 
10 percent. There are a couple different ways that such 
discounts can become applicable. From the appraiser’s 

perspective, the preferred and most straightforward way is 
to issue an actual defined class of non-voting membership 
units. Such non-voting units clearly warrant the discount, 
provided there are few or no exceptions that endow the 
holder with voting rights in specified circumstances.

A second way to justify non-voting discount is by using 
what are often referred to as “economic ownership inter-
ests,” i.e., an ownership interest for which the holder has 
not been admitted as a member to the LLC and is therefore 
not entitled to participate in member votes. In this case, 
the complication is that the membership interest must be 
converted to an economic ownership interest before or upon 
the transfer. More importantly, such interests generally 
revert back to full membership interests if acquired by an 
admitted member. In some cases, therefore, the discount 
may be diminished due to the presumption that existing 
members would constitute the most likely willing buy-
ers. In short, the availability of non-voting discount with 
economic ownership interests is more limited than with 
actual non-voting interests.

Conclusion
The preceding represents some practical considerations 

for the legal profession when drafting or updating LLC 
agreements or other governance documents with a view to-
ward intra-family transfers. Understanding the appraiser’s 
point of view allows for streamlining the LLC agreement 
without sacrificing opportunities for valuation discounts.

1	 In the appraisal profession, there is a distinction between the terms 
“nonmarketable” and “illiquid.” “Nonmarketable” refers to an imposed 
inability to sell, generally due to contractual, legal, or regulatory require-
ments. “Illiquid” describes a natural state characterized by the difficulty in 
converting an asset into cash in a timely manner and without loss of value. 
Illiquidity is generally due to the absence of ready buyers for an asset.

continued from previous page
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Real Property Legislative Update
by Jody M. McCormick - Witherspoon Kelley -  

jmm@witherspoonkelley.com

Washington State’s 2014 Legislative Session started 
January 6, 2014. Real property related bills are referred 
to the Real Property Council (the “RP Council”), which 
consists of 10 lawyers who are members of this Section’s 
Executive Committee. At the time this article was drafted, 
the RP Council had reviewed 32 proposed bills as of the 
midway mark through the 2014 regular session. The ses-
sion ended on March 13, 2014. So far, the RP Council has 
expressed concern about five bills and is considering ex-
pressing concern about two additional bills.
   The RP Council will only take a position on proposed 
legislation if the following conditions have been satisfied:

1.  Seventy five percent of the RP Council agree that 
the bill relates to or affects the practice of law or 
the administration of justice. GR 12.1(c)(2);

2.  Seventy five percent of the RP Council support the 
proposed position; and

3.  The Probate and Trust Council director does not 
object to the RP Council’s proposed position.

If the conditions are satisfied, the RP Council generally 
takes one of five positions on a bill: it (a) supports the bill, 
(b) expresses concerns about the bill, (c) opposes the bill as 
drafted, (d) opposes the bill or (e) does not take a position 
on the bill. If the RP Council cannot satisfy the conditions 
set forth above, it will take no position on a bill.

For member information and convenience, all bills 
referred to the RP Council are posted on our website at 
http://www.wsbarppt.com/legislation.htm. The legislative re-
view process is fast-paced, particularly in a short legislative 
session. Often times, the RP Council only has a couple of 
days to review, analyze and react to proposed legislation. 
If you have any questions about the legislative review 
process, the legislative comment policy, or are interested 
in assisting in the legislative review process, feel free to 
send me an email.

Manage your membership anytime, anywhere at www.
mywsba.org! Using mywsba, you can:

•	View and update your profile (address, phone, 
fax, email, website, etc.).

•	View your current MCLE credit status and access 
your MCLE page, where you can update your 
credits.

•	Complete all of your annual licensing forms (skip 
the paper!).

•	Pay your annual license fee using American Ex-
press, MasterCard, or Visa.

•	Certify your MCLE reporting compliance.

•	Make a contribution to the Washington State Bar 
Foundation or to the LAW Fund as part of your 
annual licensing using American Express, Mas-
terCard, or Visa.

•	Join a WSBA section.

•	Register for a CLE seminar.

•	Shop at the WSBA store (order CLE recorded 
seminars, deskbooks, etc.).

•	Access Casemaker free legal research.

•	Sign up to volunteer for the Home Foreclosure 
Legal Aid Project.

•	Sign up for the Moderate Means Program.

mailto:jmm@witherspoonkelley.com
http://www.wsbarppt.com/legislation.htm
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1.	 Definitions—Reciprocal Wills, Mutual Wills
Reciprocal wills are wills having provisions that mirror 

each other. If two testators each unilaterally provide for 
distributions of their estate that mirror each other—as is 
typical with married couples who have children together—
either party is free to change his or her will at any time, 
and the fact that the wills are “reciprocal” has no particular 
legal effect.

Mutual wills, on the other hand, are wills which are 
executed pursuant to an agreement between the testators 
on how each of their estates is to be distributed after both 
have died.1 In the recent unpublished case of Estate of Ka-
zmark, the Court of Appeals reviews and applies many of 
the basic rules of law relating to mutual wills.2

Caution. Mutual wills can be awkward devices and 
should be used in limited circumstances. The defining 
characteristic of mutual wills is that they cannot be revoked 
without giving notice to the other testator (if alive), and 
if the other testator has died and the survivor has taken 
under the decedent’s will they cannot be changed, period. 
This can create unresolved issues and problems, such as—
what can a surviving spouse do with new assets acquired 
following remarriage by the new marital community? 
What inter vivos transfers might be subject to challenge as 
testamentary dispositions?3

2.	 Contractual Nature Of Mutual Wills
When wills are executed pursuant to an agreement 

between two testators, each party’s execution of his or her 
will incorporating the agreed-upon terms is consideration 
for the other’s execution of his or her will, creating a con-
tract. The critical legal effect is that as a contract, mutual 
wills are specifically enforceable.

While a mutual will is a bilateral contract, it is unusual 
in that it can be unilaterally revoked by either party while 
both testators are alive.4 This reflects a policy choice that 
“the loss of his bargain by one party is not considered as 
undesirable as the loss of his power to make a will of his 
choice by the other.”5

But once there is detrimental reliance, mutual wills 
become irrevocable. The usual example of detrimental 
change is when, upon the death of the first to die, the sur-
vivor accepts the benefits of the will. But this is an example, 
not the definition, of detrimental reliance.6 Another way 
to view this result is that one party’s making and keeping 
his will unrevoked until his death is performance of the 
full consideration for the contract, binding the other party.7

3.	 Proof of Mutual Wills
Burden of proof. Prior to 1972 Washington courts gen-

erally imposed an extreme burden of proof on parties 
claiming that wills had been executed pursuant to an oral 

agreement—“conclusive, definite, certain, and beyond all 
legitimate controversy.”8 The Supreme Court rejected that 
standard in Cook v. Cook,9 replacing it with a burden of proof 
simply by “clear, cogent and convincing” evidence. Care 
must be taken when reading pre-1972 cases to consider the 
different standards of proof that applied when cases found 
insufficient evidence to prove the existence of mutual wills.10

Express recitation of mutuality included in wills. The easiest 
way to establish mutual wills is to include in the wills’ terms 
a recitation that the testator is executing the will pursuant 
to an agreement. But it is not required that such express 
language be in a will in order for it to be enforceable as a 
mutual will.11 Reutlinger and Oltman report that “even 
where a contract exists it rarely is incorporated into (or 
even mentioned in) the wills, so that reciprocal and mutual 
wills usually are identical in appearance.”12

Mutual will cases are a subset of cases involving oral agree-
ments to make wills. While mutual will cases have been rela-
tively infrequent, and under the extreme pre-1972 burden 
of proof were hard to prove, Washington law has always 
recognized oral contracts to make wills, and specifically, 
oral contracts to make mutual wills.13 Oral agreements to 
make wills are enforceable to the same extent as any other 
oral contract.14

As with other oral contracts, each party’s promise (in this 
case, to execute a will with agreed-upon terms) constitutes 
consideration for the other party’s promise to do the same.15

4.	 Proving Oral Agreement to Make Mutual Wills
Whether testators have reached an agreement to make 

mutual wills is a question of fact.16 Parties do not need to 
use the language of contract or mutual wills in reaching 
such an agreement. An agreement is all that is necessary.17 
In Bentzen v. Demmons, when one witness testified a party 
had said she had “an understanding” with the decedent 
as to the disposition of the decedent’s property, the court 
noted, “For purposes of proving an oral contract to devise, 
there is no significant difference between an ‘understand-
ing’ and an ‘agreement’.”18

A pattern of identical, reciprocal, bequests in wills is 
not sufficient to prove the existence of an agreement to 
make mutual wills.19 But the contents of wills, and their 
reciprocal nature, are often cited by courts as factors when 
discussing whether the evidence indicates the existence of 
an agreement between the parties.20

Invariably, the main evidence that parties had reached 
an agreement as to the disposition of their estate is the 
testimony of third parties about statements made by the 
testators.21 In Fischer, the court held that corroborating 
testimony by multiple credible witnesses was sufficient 
to meet the extreme “conclusive, definite, certain, and 
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beyond all legitimate controversy” burden then required. 
On the other hand, testimony by third parties was often 
held insufficient to meet that standard.22

Often the drafting attorney is one such witness, or is 
the main witness.23

The “naturalness” of the disposition can be an impor-
tant factor.24 In Arnold v. Beckman, the fact that specifically 
enforcing the disputed will would have caused a wife’s 
separate property to be distributed equally between her and 
her husband’s separate children, which was “not equitable 
or what would naturally be expected,” was cited as a fac-
tor arguing against the existence of an agreement. On the 
other hand, in Newell v. Ayers, wills were held to be mutual 
despite the fact that it resulted in what might be considered 
an unnatural disposition.25 (“This argument ignores the fact 
that the couple’s property was presumptively community 
and in any event could be disposed of by agreement.”)26

Ultimately, each case involving oral agreements to 
make mutual wills turns on its own peculiar facts and cir-
cumstances.27 In the past, the near-impossible “conclusive, 
definite, certain, and beyond all legitimate controversy” 
burden of proof has resulted in few cases in which an oral 
agreement was sufficiently proved. It can be expected 
that in the future, with the “clear, cogent and convincing” 
burden of proof in effect, proving an oral agreement to 
make mutual wills should be considerably less daunting.

5.	 Evidentiary Issues.
Hearsay. While third-party testimony about what 

testators said they intended to do, or had agreed to do, 
might be thought of as offered to prove the truth of the 
matter asserted (e.g., the fact of an agreement), and hence 
inadmissible under the hearsay rule, this has rarely been 
discussed in Washington cases involving oral agreements 
to make a will.

A testator’s out-of-court statements that he or she had 
entered into a contractual obligation could be considered 
an admission against interest, and hence admissible as 
an exception to the hearsay rule.28 A broader exception to 
the hearsay rule is set in of the rules of evidence, which is 
likely to cover much of the testimony concerning a testa-
tor’s statements about oral agreement:

Then existing mental, emotional, or physical condition. 
A statement of the declarant’s then existing state of 
mind, emotion, sensation, or physical condition (such 
as intent, plan, motive, design, mental feeling, pain, 
and bodily health), but not including a statement of 
memory or belief to prove the fact remembered or 
believed unless it relates to the execution, revocation, 
identification, or terms of declarant’s will.29

The court in Card v. Bostwick addressed hearsay ob-
jections asserted against testimony about the testator’s 
statements of

(1)	 her intent to bequeath the estate in a certain man-
ner;

(2)	 the parties’ intent to make an agreement about the 
disposition of her estate; and

(3)	 an existing agreement between her and the other 
testator.30

The court found the first category of testimony admis-
sible because it was not offered to prove the truth of the 
matter asserted (that the testator actually intended to do 
something, but “as circumstantial evidence of [the parties’] 
mutual agreement”), and the other two categories of testi-
mony to be admissible under “the state of mind exception” 
to the hearsay rule.31

Parol evidence rule. Early cases held that where reciprocal 
wills had been executed with no reference to an agreement 
included in the will, parol evidence of such oral agreement 
was not admissible.32 This is no longer good law.33

It is black letter law that the courts are to consider the 
circumstances surrounding the execution of a contract in 
determining the parties’ intent.34 In Estates of Wahl, a hus-
band and wife had executed wills, then a number of years 
later a community property agreement with terms that 
apparently were different from their wills.35 The trial court 
held on summary judgment that the community property 
agreement controlled. The Court of Appeals reversed, cit-
ing the general rule and holding “the community property 
agreement… , along with the wills and their codicils and the 
surrounding circumstances, must be construed together to 
determine the intent of Rose and Neal Wahl. This presents 
a question of fact.”36

In addition, the issue in mutual will cases is generally 
whether or not the contracting parties had an agreement 
that did not get included in the will itself. That is to say—
the will was not intended to be an integrated document. 
Courts are to consider the circumstances surrounding the 
execution of contracts in order to determine if they are in-
tegrated in the first place, or if there may have been terms 
agreed to but not expressed in writing.37

Multiple documents. It is not unusual for parties to ex-
ecute a community property agreement at the same time 
as they execute wills, or, after having executed wills, to 
execute a community property agreement, or codicils to 
their wills. When several documents are executed at the 
same time, or are executed by the same parties at different 
times but touch upon the same subject, the courts are to 
construe them together.38 The Court in Estates of Wahl, ap-

continued on next page
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plied this principle in holding that a community property 
agreement and will codicils, executed at the same time, 
must be construed together to determine the decedents’ 
intent.39 Wills and community property agreements (or other 
documents) should be read together and both enforced to 
the extent possible.40

Statute of Frauds. Oral agreements as to the disposition 
of one’s real property are covered by the Statute of Frauds.41 
Part performance of an oral agreement is sufficient to satisfy 
the Statute of Frauds, and full performance by the promisee 
alone is sufficient “part performance.”42

Simply making reciprocal wills, in the absence of any 
other consideration, is not a sufficient writing to satisfy the 
Statute of Frauds. As the court explained in Estate of Edwall:

[A]ppellant contends that the case is not within the 
statute, because the wills in question are sufficient 
memoranda of the agreement to satisfy the requisi-
tions of the statute. But … [a]n examination of the 
wills … shows that each purports to be a mere will, 
and nothing else. Neither alludes to any contract or 
refers to any other writing … . [T]he memorandum 
of a contract for the sale of real estate, required by 
the statute, must show, either on its face or by refer-
ence to some other writing, the contract between the 
parties, so that it can be understood without having 
recourse to parol proof.43

Neither does the execution of reciprocal wills constitute 
part performance.44

The most common form of part performance—actu-
ally, full performance—is a testator dying, leaving his or 
her will unrevoked.45 And since mutual will cases typi-
cally arise after one of the testators has died, finding part 
performance sufficient to satisfy the Statute of Frauds is 
usually not difficult.

But the parties can partly perform in other ways as well. 
In Estate of Fischer, the parties combined their assets at the 
time they executed their wills as part of an agreement as 
to the disposition of their estate, which the court held to 
constitute part performance.46 In Forsberg v. Everett Trust 
& Sav. Bank, the parties purchased real property with the 
understanding that each would prepare a will providing 
that, on the death of either, the interest of the deceased 
would be left to the survivor; the purchase of property 
constituted part performance.47

6.	 Procedure
The usual procedure in mutual will cases has been 

to treat the action as one for specific performance of an 
agreement to make a mutual will.48 In Estate of Kazmark, 

the petitioner filed the action as a will contest, challenging 
the later-made will on the ground that an earlier mutual 
will was the last valid will. The Court of Appeals observed 
in a footnote that this is the procedure in a minority of 
jurisdictions, and that

A majority of jurisdictions would admit [the dece-
dent’s] 2009 will to probate and allow the beneficiaries 
of the oral contract [to make mutual wills] to bring a 
claim against the estate for breach of contract, rather 
than invalidating the will executed in violation of the 
terms of the contract. This is because wills are always 
revocable, while a contract to make wills may not be.49

Somewhat surprisingly (but consistent with treating 
the action as one to specifically enforce a contract), this 
author found no mutual will cases in which a failure to 
comply with the statute of limitations for commencing a 
will contest has been an issue. It would seem that when a 
new will, executed by a testator changing the terms of his 
or her mutual will, has been admitted to probate, there 
could be some risk in failing to challenge that will within 
the time provided for will contests, either by contesting 
the validity of the new will, or commencing an action to 
specifically enforce the old will.

7.	 Inter Vivos or Nonprobate Transfers of Assets 
Covered by Mutual Wills

The fact that parties have executed mutual wills does 
not generally limit how they can dispose of their prop-
erty while alive, except when a disposition is “in effect” a 
testamentary disposition. Such testamentary dispositions 
contrary to the terms of a mutual will agreement “are void,” 
and may be set aside.50

A disposition is testamentary when it (1) is executed 
with testamentary intent; (2) is revocable during the tes-
tator’s lifetime; and (3) operates upon property existing 
at the date of death and is effective upon the testator’s 
death.51 The most important indicator of intent is whether 
the instrument creates a present interest, or one that takes 
effect upon the testator’s death.52 A court may impose a 
constructive trust on property transferred in violation of 
a mutual will agreement.53

In Morse v. Williams, the court held that a testator open-
ing a JTROS bank account with a third party (girlfriend, 
following divorce from spouse) to be a testamentary 
disposition, void as contrary to a mutual will providing 
that on his death all of his property went to his ex-wife, 
because he (1) did not intend to transfer a present interest 
or make an inter vivos gift, and (2) only intended to create 
an at-death transfer.54

continued on next page
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In Estate of Hodgson, after probating her deceased hus-
band’s will, Irene deposited “the bulk of her estate” into 
a JTROS account with a third party.55 The court held the 
transfer to be testamentary, and imposed a constructive 
trust on its contents:

Nothing in the record indicates that [the joint tenant] 
exercised any control over the funds prior to Irene’s 
death. The transfers were clearly in violation of the 
terms of the mutual will contract, which contem-
plated dividing the remaining estate equally among 
the four children of Henry and Irene. … [T]he trial 
court properly imposed a constructive trust on the 
funds transferred outside probate.56

In Newell v. Ayers, the court found that inter vivos gifts 
of 90 percent of the decedent’s property “at a time when he 
was aged, in very poor health and anticipating his death” 
were testamentary dispositions, and void because they were 
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I recently attended the WSBA Open Sections Night, 
co-sponsored by the Young Lawyers Committee and the 
sections. Its purpose is to introduce the sections to new 
lawyers and alert them to opportunities to develop skills 
and contacts in distinct practice areas. It was a terrific op-
portunity to talk to young lawyers interested in the real 
property, probate and trust practice areas and show them 
how the RPPT Section can help them develop their prac-
tices. In particular, our website and our listservs are great 
resources for young lawyers for substantive research and 
advice on practical lawyering dilemmas. For example, our 
website has links to legislative history of the major trust 
and estate acts since the 1980s, and the listservs are very 
active and a great forum to reach out to other practitioners 
or to just “lurk” and learn from the conversations taking 
place there. This newsletter is a great source of information 
and also an avenue to contribute to the RPPT Section by 
submitting articles.

 The RPPT executive committee has discussed possibly 
devoting resources to help younger lawyers. The survey of 
RPPT Section members recently conducted by the executive 
committee, as well as general data from the WSBA, indicate 
that a large number of our section membership and state 
lawyers are nearing retirement age. Succession planning 
is critical to any organization, and we want to be sure to 
include a broad range of experience in all RPPT Section 
activities. We are fortunate to have a wealth of commit-
ted section members who donate time and knowledge to 
improve the law in our areas of practice and to keep other 
lawyers up to date through our CLE programs. Part of that 
commitment, however, has to be passing on the skills and 
lessons learned from that involvement. The RPPT executive 
committee has discussed possible scholarships for young 
lawyers to attend the midyear meeting in June, and events 
at the midyear targeted for lawyers new to the practice of 
law. Recently, Heidi Orr, Probate and Trust Council Director 
and chair of the Probate and Trust Legislative Committee, 
put out a message on the Listserv asking for new volunteers 
to work on legislative projects. We hope to enlist more of 
our experienced lawyers in legislative work and to enlist 

younger lawyers without prior legislative experience to 
assist with legislation that the executive committee has 
identified as important. Heidi’s message garnered many 
responses, and this program should be a great start in in-
creasing section member involvement with our legislative 
work. Our YLC liaison, Ali Higgs, has been put to work 
on a subcommittee drafting legislation for directed trusts 
and amending the trustee investment standards, and she 
is also helping us come up with ideas for increasing young 
lawyer involvement in the section.

The executive committee has “young lawyer outreach” 
as a recurring agenda item for our meetings and we will 
continue the conversation. If you have ideas about how the 
section may better serve young lawyers or offer opportuni-
ties for them to become more involved with the section, I 
would love to hear from you.

Notes From the Chair
by Karen E. Boxx – University of Washington School of Law

Articles and Authors Needed
Have you ever wanted to write an article for the 
Real Property, Probate and Trust Newsletter?

Now with the new e-format it’s easier than ever. 
If you have an idea that you believe would be of 
interest to our readers, we are always looking for 
new ideas, new articles and new authors. Authors 
are needed each newsletter to write articles on the 
following topics: Real Property issues, Probate and 
Trust issues, TEDRA-related issues, Practice Tips for 
Real Property, and Practice Tips for Probate and Trust.

If you are interested in writing an article, we are look-
ing for authors and articles for the next three RPPT 
Newsletter issues for 2013-2014. Please contact our 
Newsletter Editor April Anderson at (509) 252-5659 
or aanderson@workwith.com.

mailto:AAnderson@workwith.com
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Information for Your Clients
Did you know that easy-to-understand pamphlets on a wide variety of legal topics are available 
from the WSBA? For a very low cost, you can provide your clients with helpful information. 
Pamphlets cover a wide range of topics:

Each topic is sold separately. Pamphlets are $9 for 25, $15 for 50, $20 for 75, and $25 for 100. 
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Alternatives to Court
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Criminal Law
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Landlord/Tenant Rights
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Lawyers’ Fund for Client Protection
Legal Fees
Revocable Living Trusts
Signing Documents
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